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information warrant additional public 
involvement. 

(4) Approvals or acceptances of public 
involvement/public hearing procedures 
prior to the publication date of this 
regulation remain valid. 

(i) Applicants for capital assistance 
in the FTA program achieve public par-
ticipation on proposed projects by 
holding public hearings and seeking 
input from the public through the 
scoping process for environmental re-
view documents. For projects requiring 
EISs, an early opportunity for public 
involvement in defining the purpose 
and need for action and the range of al-
ternatives must be provided, and a pub-
lic hearing will be held during the cir-
culation period of the draft EIS. For 
other projects that substantially affect 
the community or its public transpor-
tation service, an adequate oppor-
tunity for public review and comment 
must be provided, pursuant to 49 U.S.C. 
5323(b). 

(j) Information on the FTA environ-
mental process may be obtained from: 
Director, Office of Human and Natural 
Environment, Federal Transit Admin-
istration, Washington, DC 20590. Infor-
mation on the FHWA environmental 
process may be obtained from: Direc-
tor, Office of Project Development and 
Environmental Review, Federal High-
way Administration, Washington, DC 
20590. 

[52 FR 32660, Aug. 28, 1987, as amended at 70 
FR 24469, May 9, 2005; 74 FR 12528, Mar. 24, 
2009] 

§ 771.113 Timing of Administration ac-
tivities. 

(a) The lead agencies, in cooperation 
with the applicant (if not a lead agen-
cy), will perform the work necessary to 
complete a finding of no significant im-
pact (FONSI) or a record of decision 
(ROD) and comply with other related 
environmental laws and regulations to 
the maximum extent possible during 
the NEPA process. This work includes 
environmental studies, related engi-
neering studies, agency coordination 
and public involvement. However, final 
design activities, property acquisition, 
purchase of construction materials or 
rolling stock, or project construction 
shall not proceed until the following 
have been completed, except as other-

wise provided in law or in paragraph (d) 
of this section: 

(1)(i) The action has been classified 
as a categorical exclusion (CE), or 

(ii) A FONSI has been approved, or 
(iii) A final EIS has been approved 

and available for the prescribed period 
of time and a record of decision has 
been signed; 

(2) For actions proposed for FHWA 
funding, the Administration has re-
ceived and accepted the certifications 
and any required public hearing tran-
scripts required by 23 U.S.C. 128; 

(3) For activities proposed for FHWA 
funding, the programming require-
ments of 23 CFR part 450, subpart B, 
and 23 CFR part 630, subpart A, have 
been met. 

(b) Completion of the requirements 
set forth in paragraphs (a)(1) and (2) of 
this section is considered acceptance of 
the general project location and con-
cepts described in the environmental 
review documents unless otherwise 
specified by the approving official. 

(c) Letters of Intent issued under the 
authority of 49 U.S.C. 5309(g) are used 
by FTA to indicate an intention to ob-
ligate future funds for multi-year cap-
ital transit projects. Letters of Intent 
will not be issued by FTA until the 
NEPA process is completed. 

(d) The prohibition in paragraph 
(a)(1) of this section is limited by the 
following exceptions: 

(1) Exceptions for hardship and pro-
tective acquisitions of real property 
are addressed in paragraph (d)(12) of 
§ 771.117. 

(2) Paragraph (d)(13) of § 771.117 con-
tains an exception for the acquisition 
of pre-existing railroad right-of-way 
for future transit use in accordance 
with 49 U.S.C. 5324(c). 

(3) FHWA regulations at 23 CFR 
710.503 establish conditions for FHWA 
approval of Federal-aid highway fund-
ing for hardship and protective acquisi-
tions. 

(4) FHWA regulations at 23 CFR 
710.501 address early acquisition of 
right-of-way by a State prior to the 
execution of a project agreement with 
the FHWA or completion of NEPA. In 
paragraphs (b) and (c) of § 710.501, the 
regulation establishes conditions gov-
erning subsequent requests for Federal- 
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aid credit or reimbursement for the ac-
quisition. Any State-funded early ac-
quisition for a Federal-aid highway 
project where there will not be Fed-
eral-aid highway credit or reimburse-
ment for the early acquisition is sub-
ject to the limitations described in the 
CEQ regulations at 40 CFR 1506.1 and 
other applicable Federal requirements. 

(5) A limited exception for rolling 
stock is provided in 49 U.S.C. 5309(h)(6). 

[52 FR 32660, Aug. 28, 1987; 53 FR 11066, Apr. 
5, 1988, as amended at 70 FR 24469, May 9, 
2005; 74 FR 12528, Mar. 24, 2009] 

§ 771.115 Classes of actions. 

There are three classes of actions 
which prescribe the level of docu-
mentation required in the NEPA proc-
ess. 

(a) Class I (EISs). Actions that signifi-
cantly affect the environment require 
an EIS (40 CFR 1508.27). The following 
are examples of actions that normally 
required an EIS: 

(1) A new controlled access freeway. 
(2) A highway project of four or more 

lanes on a new location. 
(3) New construction or extension of 

fixed rail transit facilities (e.g., rapid 
rail, light rail, commuter rail, auto-
mated guideway transit). 

(4) New construction or extension of 
a separate roadway for buses or high 
occupancy vehicles not located within 
an existing highway facility. 

(b) Class II (CEs). Actions that do not 
individually or cumulatively have a 
significant environmental effect are 
excluded from the requirement to pre-
pare an EA or EIS. A specific list of 
CEs normally not requiring NEPA doc-
umentation is set forth in § 771.117(c). 
When appropriately documented, addi-
tional projects may also qualify as CEs 
pursuant to § 771.117(d). 

(c) Class III (EAs). Actions in which 
the significance of the environmental 
impact is not clearly estabilished. All 
actions that are not Class I or II are 
Class III. All actions in this class re-
quire the preparation of an EA to de-
termine the appropriate environmental 
document required. 

[52 FR 32660, Aug. 28, 1987, as amended at 74 
FR 12529, Mar. 24, 2009] 

§ 771.117 Categorical exclusions. 

(a) Categorical exclusions (CEs) are 
actions which meet the definition con-
tained in 40 CFR 1508.4, and, based on 
past experience with similar actions, 
do not involve significant environ-
mental impacts. They are actions 
which: do not induce significant im-
pacts to planned growth or land use for 
the area; do not require the relocation 
of significant numbers of people; do not 
have a significant impact on any nat-
ural, cultural, recreational, historic or 
other resource; do not involve signifi-
cant air, noise, or water quality im-
pacts; do not have significant impacts 
on travel patterns; or do not otherwise, 
either individually or cumulatively, 
have any significant environmental 
impacts. 

(b) Any action which normally would 
be classified as a CE but could involve 
unusual circumstances will require the 
Administration, in cooperation with 
the applicant, to conduct appropriate 
environmental studies to determine if 
the CE classification is proper. Such 
unusual circumstances include: 

(1) Significant environmental im-
pacts; 

(2) Substantial controversy on envi-
ronmental grounds; 

(3) Significant impact on properties 
protected by section 4(f) of the DOT 
Act or section 106 of the National His-
toric Preservation Act; or 

(4) Inconsistencies with any Federal, 
State, or local law, requirement or ad-
ministrative determination relating to 
the environmental aspects of the ac-
tion. 

(c) The following actions meet the 
criteria for CEs in the CEQ regulation 
(section 1508.4) and § 771.117(a) of this 
regulation and normally do not require 
any further NEPA approvals by the Ad-
ministration: 

(1) Activities which do not involve or 
lead directly to construction, such as 
planning and research activities; 
grants for training; engineering to de-
fine the elements of a proposed action 
or alternatives so that social, eco-
nomic, and environmental effects can 
be assessed; and Federal-aid system re-
visions which establish classes of high-
ways on the Federal-aid highway sys-
tem. 
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